Addendum to the NSW requirements in the National Mortgage Form Specification 

The updated Information Sheet is amended due to the changes to the Corporations Act 2001 (Cth) which was passed in 2022 to create a permanent statutory mechanism for the electronic execution of company documents (including deeds). 
1.
Page 113, NSW Information Sheet to be removed and replaced by the following:
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MORTGAGE WITNESSING REQUIREMENTS IN NSW

	
	
	
	
	
	WHO MAY
	
	
	DOES
	
	
	
	
	

	
	
	PARTY TO
	
	
	
	
	
	SIGNATURE
	
	
	
	
	

	
	
	
	
	
	EXECUTE
	
	
	
	
	
	WHO MAY BE THE WITNESS?
	
	

	
	
	MORTGAGE
	
	
	
	
	
	HAVE TO BE
	
	
	
	
	

	
	
	
	
	
	MORTGAGE?
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	WITNESSED?
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	Mortgagor
	
	The Mortgagor
	
	Yes*
	
	An “eligible witness”, namely a person who:
	

	
	
	
	
	
	(individual).
	
	
	
	
	1. is over 18 years of age;
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	2. is not a party to the mortgage; and
	

	
	
	
	
	
	
	
	
	
	
	
	3. has either known the person who is signing the mortgage for more than 12 months
	

	
	
	
	
	
	
	
	
	
	
	
	or has taken reasonable steps to confirm
	

	
	
	
	
	
	
	
	
	
	
	
	the identity of the person.


	

	
	
	
	
	
	
	
	
	
	
	
	See s117(4) Real Property Act 1900 (NSW).
	

	
	
	
	
	
	
	
	
	
	
	
	The full name and address of the witness should be
	

	
	
	
	
	
	
	
	
	
	
	
	stated. (A PO Box or DX is not acceptable).
	

	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	The Mortgagor
	
	Depends on the
	
	Depends on the method of execution (see sections 127-129 Corporations Act 2001 (Cth)).

	

	
	
	
	
	
	(corporation).
	
	method of
	
	For example, if a corporation executes a mortgage without using a common seal pursuant to section 127(1)
	

	
	
	
	
	
	
	
	
	execution.
	
	
	

	
	
	
	
	
	
	
	
	
	
	of the Corporations Act 2001 (Cth), the signatures of the directors and company secretary, as the case may be, do not need to be witnessed.
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	If a corporation executes a mortgage with a common seal,
	

	
	
	
	
	
	
	
	
	
	
	
	in accordance with section 127(2) of the Corporations Act 2001 (Cth), the fixing of the seal must be witnessed by:
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	1. 2 directors; or
	

	
	
	
	
	
	
	
	
	
	
	
	2. a director and a company secretary; or
	

	
	
	
	
	
	
	
	
	
	
	
	3. for a proprietary company that has a sole director who
	

	
	
	
	
	
	
	
	
	
	
	
	is also the sole company secretary - that director.

4. for a proprietary company that has a sole director – that director if the company does not have a company secretary (on or after 23 February 2022).


	

	
	
	
	
	
	
	
	
	
	
	
	Other methods of execution authorised by a corporation's
	

	
	
	
	
	
	
	
	
	
	
	
	constitution or special resolution may require additional
	

	
	
	
	
	
	
	
	
	
	
	
	evidence to support the authority.
	

	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	An attorney
	
	Yes*
	
	An eligible witness
	

	
	
	
	
	
	(individual) on behalf
	
	
	
	
	
	
	

	
	
	
	
	
	of the Mortgagor.
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	An attorney
	
	Yes*
	
	Same as for a Mortgagor who is a corporation.
	

	
	
	
	
	
	(corporation) on
	
	
	
	
	
	
	

	
	
	
	
	
	behalf of the
	
	
	
	
	
	
	

	
	
	
	
	
	Mortgagor.
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	
	
	Mortgagee
	
	The Mortgagee
	
	Yes
	
	An eligible witness.
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	




	
	(individual).
	
	

	
	
	
	

	
	The Mortgagee
	Depends on the
	Same as for a Mortgagor who is a corporation.

	
	(corporation).
	method of
	

	
	
	execution.
	

	
	
	
	

	
	An attorney
	Yes
	An eligible witness.

	
	(individual) on behalf
	
	

	
	of the Mortgagee.
	
	

	
	
	
	

	
	An attorney
	Depends on the
	Same as for a Mortgagor who is a corporation.

	
	(corporation) on
	method of
	

	
	behalf of the
	execution.
	

	
	Mortgagee.
	
	

	
	
	
	

	
	An Australian Legal
	No
	-

	
	Practitioner
	
	

	
	
	
	

	
	A Licensed
	No
	-

	
	Conveyancer.
	
	

	
	
	
	



Witnessing is not required for the mortgage signed by the mortgagor and held by the mortgagee if the mortgage is being lodged in accordance with section 56(1A) of the Real Property Act 1900.


